


1

THE RUSSIAN
OLIGARCH SUING
OVER SANCTIONS

FRIDMAN VS LUXEMBOURG

A Russian oligarch is subject to EU
sanctions over the Russian invasion
of Ukraine. He is using ISDS to sue
Luxembourg, which has frozen his
assets — and demanding a gigantic
$16 billion payout. The case shows
] how ISDS can be used to challenge
; f:z government decisions about issues
as fundamental as war and peace,
and undermine the EU’s response to
the attack on Ukraine. Of course this
approach can only be used by the
ultrawealthy, not by ordinary victims of
war and aggression.
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One of the original oligarchs

ikhail Fridman is a Russian oligarch — one of the
originals. He was one of the ‘Seven Bankers’ said to
control around half the Russian economy in the mid-
1990s, and to be bankrolling then Russian president
Yeltsin. He is still in the top ten Russian billionaires on
Forbes’ 2025 Richest List, thirty years later.! Fridman has a reputation
as a ruthless wheeler-dealer who has been able to keep his balance at
the top through many political and economic upheavals.

Fridman amassed his fortune during the Yeltsin years, when the former
Soviet Union’s assets were sold off to people with connections. He
built up Alfa Group — a conglomerate with interests in everything

from commodities to retail to insurance. He teamed up with a former
government minister, Petr Aven, and together founded Alfa Bank,
which became Russia’s largest private bank. He also bought a state-
owned oil company in Siberia and formed a joint venture with BP,
eventually selling out to Rosneft.

In the late 2000s Fridman restructured his business empire so
that a considerable portion of it fell under a holding company?in
Luxembourg, a favourite corporate destination. In the 2010s he
founded an investment company, LetterOne, also headquartered
in Luxembourg.




Sanctioned by the EU

The EU introduced a sanctions regime against Russia following the
Russian annexation of Crimea in 2014, including sanctions against
individuals. When Russia invaded Ukraine in February 2022, the EU
extended the sanctions and within days Fridman, along with Aven, was
added to the list.®
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Aven, Fridman, and other key Alfa Bank
oligarchs are indeed close cronies and
insiders of Putin’s regime, and do not
operate independently of Putin’s demands.

OPEN LETTER BY ANTI-CORRUPTION ACTIVISTS AND POLITICAL
ANALYSTS*

The sanctions for individuals involve seizure of assets and a travel ban.
As of 2025, 2,400 people were on the sanctions list, which is compiled
by the EU based on information from member states, and signed off
by the European Council.° People can be added to the list for a range
of reasons, including supporting Russia’s actions against Ukraine, or
being a businessperson who provides a “substantial source of revenue”
to the Russian government.® Both of these reasons apply to Fridman
and Aven.

The sanctions list is currently reviewed twice a year, and signed off
again by the Council, meaning that a new version of the list is created
every six months.

Fridman and Aven challenged their inclusion on the list in the European
courts. The court ruled that the initial evidence cited by the EU in

the version of the list under which they were first included was not
sufficient to prove they supported Russian action against Ukraine.’”
Latvia is appealing the court’s decision.®

However both men remain on later versions, on the separate grounds
of being business people who provide substantial revenue to the
Russian government.®

In subsequent lists the EU has also provided further evidence of
Fridman’s links to the Russian military.® An insurance company within
Alfa Group insures vehicles of some military units, and the presidential
bodyguard. It also insures two Russian weapons companies. Also, the
retail arm of Alfa Group has a joint venture with a Ministry of Defence
owned company to run shops on military bases."

More recently, Fridman and Aven offloaded their shares in Alfa

Bank and the insurance company, as part of their attempts to avoid
sanctions.’? However those were assets that should have already been
frozen, and they were only able to get around this with the cooperation
of the Russian government. This in itself demonstrates their close ties
to the regime and is now also included as evidence.”



War and profit

In 2024, Fridman sued the Luxembourg government using ISDS under
the Belgium/Luxembourg — Russia Bilateral Investment Treaty (BIT).
This is the first known ISDS case against Luxembourg.

In compliance with the EU-agreed sanctions Luxembourg froze
Fridman’s assets in the country. This includes the holding company for
Alfa Bank and much of the rest of his business empire, as well as Letter
One.

Fridman is demanding $16 billion (€14 billion) in compensation. This
is a preposterously large amount — equivalent to half Luxembourg’s
entire central government revenue.* It is also only slightly more than
Forbes estimates Fridman is worth in total ($14.9 billion in 2025).%° So
effectively the Russian oligarch is saying he is broke, and asking the
taxpayers of Luxembourg to pay him his entire fortune back!
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There is a wide range of investors that can
bring investment treaty claims in response
to[...] EU sanctions.

JAVIER GARCIA OLMEDO
PROFESSOR FROM THE UNIVERSITY
OF LUXEMBOURG*

The case is being hosted in the Hong Kong
International Arbitration Centre, which does
not make information on its cases public.
However specialist media reports provide
more details.”

Fridman calls the EU sanctions regime

a ‘witch-hunt’ against Russian business
people and argues that freezing his assets
is expropriation. This directly questions
the authority of a country’s government to
implement military and security policy at a
time of war.

ISDS cases routinely challenge the ‘right to
regulate’ of governments - fundamentally,
ISDS is a tool to ensure that nothing gets

in the way of business as usual. However,

it is more common for claims to critique
government action on, for example,
environmental measures, public services or
mining permits.

But in this case, ISDS is being used to
challenge decisions of countries on the
fundamental issue of war and peace —
seeking to undermine the EU’s ability to take
economic measures in response to a war of
aggression. If the case succeeds it could open
the door to challenges from others who are
subject to sanctions by the EU and elsewhere
(there have already been rumours of an ISDS
case over UK sanctions),’® and the amounts
involved could stack up. Meanwhile, those
who have lost their livelihoods in the war do
not have VIP access to a parallel legal system
that could provide compensation to them.



Supermarket-style price
match promises for ISDS?

The particular ISDS treaty Fridman is using in this case is actually quite
restrictive, and probably wasn’t intended to be used for this type of
dispute. The oligarch disagrees of course. But he also argues that even
if this usage wasn’t originally intended, it doesn’t matter because the
treaty has what is called a ‘most-favoured nation’ or MFN clause.

This is akin to a supermarket price match promise: it says if you can
get a better offer in another treaty from the same country it can be
matched in this one. Thus as Luxembourg has signed investment
treaties with other countries that would allow for this type of case,
Fridman argues that this provision should be matched in the treaty
with Russia.

This case thus has very worrying implications for ongoing attempts

to reform ISDS treaties by limiting their worst excesses, instead of
getting rid of the treaties altogether. It would mean that a reform
could be unravelled simply by an investor pointing out a more extreme
provision in an unreformed treaty, and demanding that this provision
be matched.
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This case is part of a series of case ISDS studies, published by Friends of the Earth Europe, PowerShift, SOMO, Transnational
Institute, European Trade Justice Coalition and TROCA, September 2025. All case studies can be found at www.10isdsstories.org
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THE ‘VULTURE
INVESTOR’ SUING
OVER AWINDFALL
TAX ON RECORD
ENERGY PROFITS

KLESCH VS DENMARK, GERMANY
AND THE EU

A vulture capitalist who owns two oil
refineries is suing widely over the EU
windfall tax on energy companies
brought in after prices spiked and Big
Oil’s profits doubled in 2022. Klesch
Group is using ISDS to try to get out of
paying its taxes. Although the case is

at an early stage — in an unusual move

— the tribunal has ordered the German
government not to collect the tax. The
logic for this ruling is that if Klesch

Group win the case, it might not be
‘straightforward’ for them to reclaim the
tax from the German state. Meanwhile,
the company appears to be rapidly asset-
stripping the oil refineries. So if they
eventually lose, Klesch Group might claim
that, conveniently, it has no money left to
pay the tax.




GASOLINE AND DIESEL et
UNTAXED PRICE DEVELOPMENT 2020-2024 —— Diesel

Weekly average petrol and diesel prices excluding taxes and duties in EU-27 (in €/1) Source: European Commission
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Skyrocketing energy prices

he recent cost of living crisis hit people across the

world hard. In Europe the impact on energy costs

was particularly strong. Coming on the heels of a

delayed recovery from the pandemic, and intensified

by speculation in the commodity markets, the Russian
invasion of Ukraine in February 2022 sent energy prices skyrocketing.

The impact on households and small businesses was severe. Electricity
and gas prices reached record levels.! In Germany household electricity
bills more than doubled, and 2022 was the most expensive year ever
for petrol and diesel.? The European Investment Bank warned that this
could push an additional eleven million people in Europe into poverty.®
The increased energy costs also fed into significant increases in the
cost of food, transport and other goods.

This was a bonanza for energy corporations. In the months following
the Russian invasion the energy sector in Europe experienced earnings
growth of 226%. These increases were more than five times higher
than those in any other sector.* Profits doubled for six oil giants (BP,
Chevron, Equinor, Exxon Mobil, Shell and Total), reaching $219 billion
for 2022° — roughly $7,000 per second.®




Calls for windfall tax on profits

While ordinary people struggled to stay afloat,
energy companies were raking in bumper
profits. In the face of this injustice, calls for a
windfall tax on energy company profits grew
— from the UN Secretary General, Antonio
Guterres, to tabloid media personality Piers
Morgan.” Even the chief executive of Shell, Ben
van Beurden, said he thought some form of
windfall tax was inevitable, and was needed
to pay for ‘protecting the poorest’?
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Today, | am calling on all
developed economies to
tax the windfall profits of
fossil fuel com panies_ Those Windfall taxes are one-off taxes on excess

profits in response to a sudden disruptive

funds should be redirected event. The additional profits in these cases
in two ways -to countries occur due to the luck of operating when the

disruption happened, rather than due to any

suffering loss and damage clever strategy of the companies profiting. In

. o o 2022, the costs of the disruption were paid
caused by the climate crisis by ordinary people, and went straight into the

and to people strugg[ing pockets of the energy companies and their
. o o shareholders.
with rising food and energy
prices. The EU introduced a windfall tax on the
energy sector on 6 October 2022." Termed
ANTONIO GUTERRES a ‘solidarity contribution’, the exact form the
UN SECRETARY GENERAL’

contribution took was left up to each country.
But the basis was a 33% levy on any profits in
2022-3 that were more than 20% above the
average profits generated by that company
in the previous four years.’? The EU said that
member states “will use proceeds from the
solidarity contribution to provide financial
support to households and companies and to
mitigate the effects of high retail electricity
prices”®



Vulture investor sues to avoid having

to pay windfall tax

While the windfall tax was widely welcomed
as a step in the right direction, it did not go
down well with the energy companies, and
has faced legal challenges within European
courts. A year after it was introduced, it was
also attacked outside European courts, by an
investor using ISDS.

Klesch Group, who own two oil refineries in
Denmark and Germany, sued using the Energy
Charter Treaty (ECT). In fact, going for a belt
and braces approach, Klesch are taking three
cases — suing Denmark, Germany and the EU
itself.

Klesch is using the case to try to avoid having
to pay the windfall tax, even though the tax
has been passed into law by all EU countries.
Leaked documents reveal that Klesch claim
the EU has:

“used the Russian war of aggression against
Ukraine and the high electricity prices
during 2022 as a pretext to constrain the
competitiveness of fossil fuel companies.”

However this is contradicted by the
company’s own 2022 annual report for its
Danish refinery, which attributed its increased
profits to exactly that:

“The 2022 financial results were highly
impacted by the steep spike in the refining
margin, as a result of the market disruption
caused by the Russian invasion of Ukraine.”®

Klesch wants the tribunals to either declare
that the company should not pay the tax,

or failing that, to effectively reimburse the
windfall tax by awarding the money back as
compensation. The total amounts involved are
not yet clear, but in the German case alone
Klesch is claiming €116.6 million.*®
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For Garry Klesch, other
people’s clouds are his silver
lining, their misfortunes his
opportunity.

JASON NISSE
INDEPENDENT NEWSPAPER?

ISDS tribunal stops
Germany from collecting
the windfall tax

The case is still in the preliminary stages, but one of the first
developments has seen the tribunal declaring that Klesch should not
pay the tax while the case is being heard. The Danish government has
voluntarily followed this approach. In the German case, the tribunal
has instructed the government not to collect the tax.”

This is an unusual decision, even for an ISDS tribunal. A law firm that
specialises in ISDS has described it as “exceptional” and “a significant
intervention in the national legal system”® One of the reasons given
for this decision is that if Klesch were to eventually win the case and
be awarded a reimbursement, it “may not be a straightforward matter”
for the company to enforce this.”® In other words, the tribunal does not
trust the German government to give the money back if that is the
outcome of the case. At the same time, it dismissed the government’s
own concerns that if Klesch does not pay up now, they might struggle
to get the money out of them later.®°

Who is Klesch? Asset-
stripping since the 1970s

What is the context for Klesch’s case, and are there any grounds for the
German government’s fears?

Klesch Group is a private equity firm registered in the tax haven of
Jersey. It is owned by Gary Klesch, who has been described by the New
York Times as a “financial vulture”? During a spell in government in the
1970s he helped start the political shift toward financial deregulation,
and in the 1990s he was a leading player in building a financial market
in bankruptcies.? His operating model is asset stripping — he buys up
companies in difficulties on the cheap, and sells off the assets.

The Klesch group has owned the Heide refinery in Germany since 2010,
and the Kalundborg refinery in Denmark since 2021. Klesch bought
both refineries cheaply. When the company bought Heide from Shell

in 2010, the financial crisis had hit oil refining profits. Many companies
were trying to offload refineries — around a dozen were for sale — and
Heide had been on the market for a year before Klesch snapped it up.?
Kalundborg was also purchased for a low price from Equinorin 2021,
during the slump following the pandemic.?



Astronomically high debt levels and
whopping dividends

Klesch has run the Heide refinery for over a
decade now. The result has been that Heide
is highly indebted and paying out remarkable
amounts in ‘management fees’ to the Klesch
holding company in the Jersey tax haven, and
in dividends.

Average levels of debt in the oil refining
sector are around 2.3x leveraged (the ratio
of a company’s debt compared to what it is
worth).?¢ But in 2021 Heide was 12.7x leveraged
or 23x if you include off-balance sheet debt.
This is astronomically high — ten times the
average. Its credit rating was a junk grade —
CCC+.7 The refinery was paying roughly half
its earnings before tax as a management fee
to Klesch,?® and had paid out “whopping”
dividends, according to the financial analysis
company Debtwire.?®

This pattern is consistent with the vulture
capitalist approach of bleeding an asset dry.

Any money Heide makes is being creamed off
to the tax haven holding company and into
shareholder’s pockets, while the refinery is
being used to raise spiralling levels of debt.
High debt levels can also be a way to avoid
paying tax.

Kalundborg is not yet in debt, but according
to its 2023 annual report it paid out more in
dividends than its earnings before tax.* So it
may just be a matter of time.

In this context of screwing every last drop

out of an asset, an ISDS case may be taking a
punt on another source of cash — which would
go to the tax haven, not to the businesses in
Denmark and Germany. And by the time the
ISDS cases conclude in several years, even if
the countries win there could well be nothing
left in the refinery businesses from which to
finally pay the windfall tax.

The ECT strikes back -
20 year sunset clause

Klesch is suing governments using the Energy
Charter Treaty (ECT), even though all countries
involved, and the EU, are leaving the treaty.
This is due to the sting in the tail of the ECT:
its ‘sunset’ clause, which says the provisions
continue to apply for 20 years after a country
has withdrawn. This means corporations can
continue to sue a country under the ECT for
two decades after they have left.

Also, even though the European Court

of Justice has ruled that the use of ISDS
between EU countries is contrary to EU
law, Klesch is getting around this by using
a holding company in the UK tax haven of
Jersey to bring the case.

Both of these loopholes could be closed off.
All the countries leaving the treaty could
make an agreement among themselves not

to apply the sunset clause to each other. Such
an agreement would be known as an inter se
agreement (literally ‘among themselves’). An
example of an inter se agreement has even
been drafted by a think tank.®

EU member countries who are leaving have
actually already made a similar agreement,
but it only covers cases within the EU. There
is a high risk that more companies will use
subsidiaries in the UK to get around this
agreement, following the Klesch Group’s
example.

What is needed now is an agreement to
neutralise the sunset clause between EU
members and the UK - as well as any other
countries who may subsequently decide to
leave the ECT.
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BIG OIL BRIBES
AND BULLIES
GOVERNMENTS
TO SIGN FLAWED
DEALS

SHELL AND ENI VS NIGERIA

Fossil fuel giants Shell and Eni have
used Nigeria’s investment treaty

with the Netherlands to pressure the
Nigerian government into allowing
their polluting and profitable projects.
Shell’s initial $1.8 billion investor-state
dispute settlement (ISDS) claim helped
the oil companies secure a lopsided
license for one of the country’s

richest oil fields in 2011. The deal
deprived Nigeria of its share in future
profits from the oil. In 2023, a later
government succumbed to further
pressure from a second ISDS lawsuit,
dropping corruption claims against the
oil majors. As a result, Nigerians could
lose out on billions in oil tax revenue, as
well as recovered assets.



Filing an ISDS claim can...
act as a trump card that
companies can use to
obtain more favorable
conditions or exemptions
for their investments. This
makes ISDS a powerful
weapon that internationally
operating companies

can add to their already
extensive arsenal of
lobbying instruments.
FRIENDS OF THE EARTH NETHERLANDS
(MILIEUDEFENSIE) AND CENTRE

FOR RESEARCH ON MULTINATIONAL
CORPORATIONS (SOMO)

COMMENT ON SHELL’S ISDS SUIT
AGAINST NIGERIA*

erhaps the arbitration may kick in some actions,” a
Shell manager wrote to colleagues in June 2008.!
Ayear before, the oil giant had lodged an investor-
state arbitration claim against Nigeria, arguing
that the country had violated its investment treaty
with the Netherlands.? Before that, the Nigerian government had
re-allocated an oil field exploration license from Shell to a Nigerian
company.
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The deep-water field, known as OPL 245, is one of Africa’s most
lucrative oil fields. Shell wanted the license back, and lodged ISDS
proceedings to pressure the government. The oil company demanded
$1.8 billion in compensation - nearly four times the $460 million it had
invested in the field by then.?

The claim worked. In early 2008, a Nigerian official told Shell’s lawyer
that “the arbitration causes embarrassment for the government”.

In spring 2010, Nigeria indicated it was “keen to settle... avoiding an
unfavourable outcome” of the arbitration.® Under the shadow of the
ISDS case, the rights to OPL 245 were transferred to Shell and Eni in
2011. The companies paid $1.3 billion in return, and the ISDS case
was dropped.®



Depriving Nigerians
of billions

This deal has been heavily criticised as coming at the expense of the
Nigerian people. The tax terms deprive the country of its share in profit
oil - the oil that remains after costs have been covered. As a result,
Nigeria is set to lose between $4.5 billion and $10.6 billion in revenue,
when compared with standard contracts, depending on the price of
oil.” At the time, that was equivalent to twice the country’s annual
health and education budget, or enough to train six million teachers.®
The Nigerian state’s ability to buy back its right to its own oil field has
also been severely restricted by the deal.® Why did Nigeria accept such
a flawed deal? The threat of a potential billion-dollar arbitration award
certainly helped to pile on the pressure.

Moreover, a large chunk of Shell and Eni’s $1.3 billion payment did

not go into the public purse. Instead, it ended up in the pockets of
politicians and middlemen. Just three years later, in February 2014, the
Nigerian House of Representatives called for the deal to be cancelled,
describing it as “contrary to the laws of Nigeria.”*
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These companies and
Nigerian officials agreed

a sweetheart deal that
deprives Nigeria of money it
badly needs to build schools
and pay doctors.

OLANREWAJU SURAJU

NIGERIAN ANTI-CORRUPTION ACTIVIST

AND CHAIRMAN OF THE HUMAN AND
ENVIRONMENTAL DEVELOPMENT AGENDA

(HEDA)™®
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Nigerians need answers...

Oil bribery saga

In an attempt to hold Eni and Shell accountable for the corrupt deal

President Muhammadu
Buhari should reject calls
to stop litigation over a
deal that may have caused
the Nigerian public an
enormous loss.

AUWAL MUSA RAFSANJANI

EXECUTIVE DIRECTOR OF CISLAC,

TRANSPARENCY INTERNATIONAL'S NIGERIA
CHAPTER*

and recover the money paid as bribes, NGOs and subsequent Nigerian
governments initiated investigations and legal proceedings in multiple
countries. Yet, by 2023, many of these court cases had been dropped,
or had cleared the oil majors of the corruption charges - sometimes to
the horror of the international anti-corruption community.?

But there was some hope that the oil majors would be held to account.
A compensation claim by the Nigerian government was still awaiting a
final verdict in Italy’s Supreme Court.”® Nigeria had sued Eni and Shell
for $1.1 billion in damages - money lost due to the corruption involved
in their 2011 purchase of the oil rights. Nigerian President Muhammadu
Buhari, who was elected on an anti-corruption ticket, insisted that

the oil field could not be developed before all bribery trials were
concluded. Civil society urged him to stand firm.*#



ISDS bullying sees
corruption claims dropped

But another successful legal bullying episode followed, this time by
Eni. In 2020, the Italian oil major sued Nigeria in an ISDS tribunal,*®
accusing the state of “a multi-jurisdictional litigation campaign”
against it. It also argued that Nigeria was “improperly conditioning”
the conversion of the OPL 245 exploration license into an extraction
license on the conclusion of the court cases, thereby “blocking
production in the oilfield”. Without the new license, “the $2.5 billion
in investments already made by Eni and Shell... will have been for
nothing,” Eni wrote, hinting at another potentially expensive claim.”

Once again, the pressure from the arbitration apparently worked.

In November 2023, Bloomberg reported that Nigeria, under its new
President Bola Tinubu, would waive its claims in Italian courts -
“unconditionally” and “with immediate effect”. The government even
“irrevocably” waived its right to any future legal action against Eni and
Shell relating to OPL 245. “We are pleased that this claim has been
withdrawn,” a Shell spokesperson rejoiced.’® Eni put its arbitration

on hold.

Circumventing
anti-corruption
clauses

Remarkably, Eni chose not to sue under the
investment treaty between Italy and Nigeria.
Instead, the Italian corporation sued via its
Dutch subsidiaries, using the more investor-
friendly investment agreement between the
Netherlands and Nigeria. The Italian treaty
protects only investments that comply

with the law of the host state, while the
Netherlands-Nigeria treaty contains no such
limitations or legality’ clause.®

Civil society groups protested Eni’s abuse

of its Dutch subsidiaries, which had played
no role in OPL 245, “to take advantage

of the absence of legality clauses” in the
Netherlands-Nigeria investment treaty. They
also warned that investment arbitration
should not become “a tool for resisting
actions by host states seeking to hold the
corrupt to account.”®

Negotiating
under the shadow
of ISDS

Since then, the parties have been negotiating
over the conversion of the OPL 245
exploration license to a production license

- knowing that Eni could resume the legal
proceedings any time.

Nigeria’s withdrawal of its corruption claims
was heavily criticised. “Nigeria needs income.
But a decision to surrender to Shell and Eni...
and abandoning the fight against corruption
is not the way forward,” stated human rights
and development group HEDA. It recalled that
the 2011 deal denied the country any share of
the profit oil from exploiting OPL 245. If the
deal was left intact, Nigeria would not benefit
from one of its richest oil fields.2

“Nigeria’s masses, none of whom have
benefitted from the billions of dollars looted
by Nigeria’s elite through oil developments,
will again be the losers,” HEDA said.?? ISDS
shifts the balance of power further in favour of
the few who line their pockets at the expense
of the many.
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THE CHINESE
TECH-GIANT

SUING OVER

EU CYBERSECURITY
POLICY

HUAWEI VS SWEDEN

Cybersecurity concerns led many
countries to ban or limit Huawei’s
involvement in building the new 5G
mobile network. Sweden was one of
the first to take action on national
security grounds, and is now being
sued by Huawei for almost half a
billion euros. This may not be the only
ISDS case on this issue — at least ten
countries have excluded Huawei in line
with EU policy, as did many countries
elsewhere. The Chinese company is
known to have threatened the UK,
Czechia and Costa Rica with ISDS,
but the secrecy that surrounds many
disputes means that more countries
may also be under fire.




Cybersecurity concerns
and changing geopolitics

n the last decade and a half, every aspect of life has moved

online. Over the same time period the world has become

more geopolitically unstable - with trade wars, actual wars

and competing power blocs. In this world of digital tension,

cybersecurity has become a prominent concern — no longer a
technical matter, it is increasingly a core policy issue.

A key cybersecurity focus in recent years has been the introduction

of the 5G mobile network, and the question of who would build its
infrastructure. Most countries have at least two or three national
companies operating physical mobile network infrastructure. However
those network operators have only a handful of international choices
from which to source components. The elephant in the room here is
the rise of China.

The previous 4G infrastructure was built in the late 2000s and early
2010s. Since then, Chinese companies have become more dominant
in telecom equipment manufacturing. The Chinese government’s
industrial policy identified 5G, along with other high-tech sectors, as
key for economic development, and incentivised sectoral progress in
this area.!

In 2013 the Chinese company Huawei took over the top position in
global telecoms equipment market share from Finnish giant Nokia.
By 2018, when the 5G mobile network rollout was about to begin,
Huawei controlled 29% of the global market.? Much of the new 5G
infrastructure was thus likely to be built using Chinese components
from Huawei and a smaller Chinese company, ZTE.

This raised security concerns for many
Western countries. Fears have frequently been
voiced that Chinese equipment may include
backdoors that enable Chinese government
surveillance and potential sabotage.® These
apprehensions have carried more weight

as China has taken a more assertive global
role. The country has a track record of cyber-
spying, including a recent mass hack of
American cellphone data.*

There are doubts about Huawei staff links to
the Chinese military, military use of Huawei
equipment, and Chinese laws that require
companies and individuals to cooperate with
the security services.®

The company has always denied that there is
any reason for concern, arguing this provision
is actually a block to US surveillance.®

In an era of geopolitical rivalry and mistrust
there is no definitive proof, but the risks
remain high. The 5G network enables human
communication, across realms including
personal, commercially sensitive, government
and emergency services. But it also underlies
much critical infrastructure — from energy
grids to railways to sewage.



EU seeks to pull the plug on Huawei

The EU published its first directive on
cybersecurity in 2016, putting in place a
framework for “a high common level of
security of network and information systems”’

In March 2019 the European Parliament passed
aresolution on security threats from China,
highlighting the vulnerability of the 5G network.?
Later that month the European Commission
published recommendations on the
cybersecurity of 5G networks, mandating EU
member states to carry out a risk assessment
of their 5G network plans over the summer.®

In October the European Council published a
report on the coordinated risk assessment.*®

The report said the rollout of 5G networks was
expected to lead to increased exposure to
cyber-attacks and more potential entry points
for attackers. It emphasised the need to take
into account the risk profile of suppliers,
“including the likelihood of the supplier

being subject to interference from a non-EU
country”! This, the report said, created a new
security paradigm, and as a result countries
should reassess current approaches to the

5G policy framework, so they could take
measures to mitigate the risks.
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Huawei and ZTE represent
in fact materially higher
risks than other 5G
suppliers.

EUROPEAN COMMISSION®

The next step was to agree an EU level
‘Toolbox’ of mitigating measures,® which was
published in January 2020.* This provided

for EU member countries to strengthen
requirements for mobile network operators,
and apply relevant restrictions to suppliers
considered high risk, including excluding them.

Almost all EU countries have transposed this
approach into national law,”® and at least ten
EU countries have taken some form of action
to restrict Huawei’s involvement in 5G.”* Those
measures include:?

outright bans — Denmark, Estonia, Latvia,
Lithuania, Portugal, Romania, Sweden;
phased measures that amount to a
delayed ban — in Germany Huawei
components must be removed from
‘cores’ by 2026 and further systems by
2029; in France Huawei’s licences will

not be renewed — meaning they will be
banned after 2028;

case by case assessments — Italy
prevented a national telecommunication
company from signing a deal with Huawei.

In other EU countries such as the Netherlands
and Belgium, after the introduction of the

EU level requirement to consider security,

the network operators have chosen suppliers
other than Huawei.

Beyond the EU, other countries have

also taken action. During the first Trump
administration the United States was the
most vocal on banning Huawei through

its Clean Network initiative, and the Biden
administration strengthened the restrictions.*®

The UK has banned new use of Huawei, and
required removal of existing components

by 2027.° Australia also has a ban, while

New Zealand and Japan have case by case
approaches that effectively exclude Huawei.?



Sweden - Huawei’s beta test

Sweden was one of the first countries to take
action. Following the publication of the EU
Toolbox, Sweden introduced a requirement
for security risks to be taken into account for
5G suppliers. As a result, in October 2020 the
Swedish Post and Telecom Agency banned
Huawei and ZTE on the basis of assessments
by the Swedish security service. The Agency
said operators wishing to participate in the
5G licence auction in Sweden must not use
components made by either company.

Huawei promptly sought a court injunction
to stop the auction going ahead, but was
unsuccessful.? The company continued to
challenge the ban in the Swedish courts but
lost in 2021.22 The national courts affirmed
the security services’ entitlement to make
assessments on Swedish national security.

But Huawei did not accept this judgement,
and turned to ISDS to overrule the national
court decision. In January 2022 it sued
Sweden outside the national legal system,
under the Sweden-China Bilateral Investment
Treaty (BIT).2 Initial reports indicate that the
company is asking for almost half a billion
euros compensation (€495 million).*

Given that the ban was based on the
implementation of an EU-wide policy, the
Swedish government has asked for the EU

to give evidence in the case.?® The tribunal
hearing the case however, has agreed only to
limited input from the EU on the content of
the EU Toolbox. The tribunal dismissed any
need for the EU to place Sweden’s actions

in the wider context of EU law, or for EU
representatives to attend the hearing — on
the basis that European law is not relevant to
the ISDS case.




Chilling effect: could ISDS

prevent countries from acting

on cybersecurity concerns?

Huawei’s ISDS case against Sweden may not be the only one. The

UK also banned Huawei, and freedom of information requests have
revealed that the company has sent preliminary paperwork preparing
the ground for an ISDS dispute to the UK government.?® Costa Rica is
another country that excluded Huawei, and in a similar pattern to that
followed in Sweden, the company is challenging this in the national
courts, but does not rule out turning to ISDS if it loses.” Czechia issued
a warning against Huawei, and in response the company sent a letter
threatening to sue using ISDS.?

Given how many countries have taken action on Huawei, and the fact
that developments in the UK were not made public by the government
but instead uncovered through freedom of information requests, there
may well be more cases around the world.
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The telecommunications sector[...]

is proving to be a growing area for
investor-state arbitrations [...] [with]
disputes arising out of restrictive host
state measures on defence and

national security grounds.

INVESTMENT ARBITRATION LAWYERS
FROM THE LAW FIRM THREE CROWNS?
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The pressure from Huawei risks having a
chilling effect on political decision-making.
Czechia did not retract its warning, but in the
several years since it was issued, the country
has been slow to translate it into law. Given
the secrecy of ISDS, immense pressure may
be being applied behind closed doors to
influence national security decisions that
citizens, and indeed lawmakers, know nothing
about.

A precedent is being created that is not
limited to existing concerns about China
and Huawei. The current global picture is
highly unpredictable, and at the same time
technology is continuously developing and
evolving. Fears have emerged in the early
months of the second Trump administration
about the security of sharing information
with the US. These concerns would have
seemed highly improbable earlier. Meanwhile
increasingly important satellite capacity

is now highly politicised with Elon Musk’s
Starlink.

The ISDS system could tie the hands of
countries, preventing them from adapting to
a rapidly changing cybersecurity environment,
and in turn exposing vital infrastructure to
significant risks. All in the name of protecting
corporate profits, whatever the implications
are for the public.
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VULTURE FUNDS
CASHINGINONA
BANKBAILOUT

SUFFOLKAND OTHERS VS PORTUGAL

Thousands of people lost their life
savings in 2014 when one of Portugal’s
largest private banks collapsed, and
was rescued by the state. Mailbox
subsidiaries of two US-based hedge
funds are now suing Portugal over

its handling of their loans during

the bank’s restructuring, using the
country’s bilateral investment treaty
with Mauritius. Much of the case
remains secret, but there are signs
that the funds actually acquired the
loans of the troubled bank with the
intention of later suing for much more
in compensation than they had paid
when acquiring them. If Portugal loses,
any payment to the hedge funds
would add to the eight billion euro’
that the banking crisis has already cost
the public purse.




“ hey killed our savings, now it’s time for justice,”
reads the inscription on a bus parked outside
Lisbon’s Central Criminal Court in October 2024.2
After a ten-year investigation, the biggest trial
dealing with the implosion of the Espirito Santo
banking empire begins. Protestors have come to draw attention to the
many people who lost their life savings during the bank’s collapse, and
have not yet been compensated.

The trial’s main defendant is Espirito Santo’s ex-chief Ricardo Salgado,
during whose term the bank racked up billions in debt. He is accused
of massive fraud and corruption. It still haunts the collective memory
of the Portuguese that the public paid for his crimes through the bank
bailout. Meanwhile ordinary people suffered wage and pension cuts,
and other harsh austerity measures imposed on Portugal during its
debt crisis.

For Francisco Carvalho, a victim of the banking scandal, the trial “is
the rekindling of a hope”. “We believe justice can be slow, but it is
profound. We believe a lot in Portuguese justice. We believe in this
court,” he said at the trial opening.” A crime like Banco Espirito Santo’s

massive fraud should never happen again.
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| am 81 years old. Those
were savings from half a
century of work.

ELISA SOUSA

WHO LOST HER SAVINGS WHEN BANCO
ESPIRITO SANTO COLLAPSED?



Litigious vulture funds
profit from bad loans

However, some vulture fund investors, which claim to have also lost
money during the banking crisis, have less faith in Portugal’s judiciary.
Or rather: they prefer to use a legal regime that is tilted in favour of
investor interests.

In October 2022, three Mauritius-based subsidiaries of US hedge
funds Elliott and Silver Point Capital sued Portugal in an investor-state
dispute settlement (ISDS) tribunal.® They argue that the Portuguese
authorities failed to pay compensation in line with key EU principles for
banking resolutions, after they split Banco Espirito Santo in two and
left the claimants’ loans with the bad’ part of the bank.?

Both funds are notorious for their “vulture fund” business model:
they buy the debt of struggling countries and companies at steep
discounts, only to later sue, seeking to be repaid the full value of
the debt. Through this exploitative strategy, Elliott, which is run by
US-billionaire Paul Singer, has extracted huge profits from countries
experiencing financial crises, like Argentina, Peru and the Congo.’
Today, Elliott controls $72.7 billion in assets globally® - equivalent to
over a quarter of Portugal’s GDP ($289.11 billion in 2023°).
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Vulture funds see states as cash machines.

BENJAMIN LEMOINE
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VIP justice for the rich, but
not for citizens

“The two American funds don’t want to be treated like the other
creditors and be subject to what the justice system of a state governed
by the rule of law concludes,” writes TROCA, a Portuguese citizens
collective fighting for fair international trade rules." Instead, the hedge
funds “prefer ‘VIP treatment’, which is why they have opted to use the
‘VIP Courts™.? Unlike the vulture funds, the many citizens who lost their
savings and have not yet been able to recover their losses do not have
access to a parallel private-courts regime.

The legal basis for the funds’ ISDS claim is the bilateral investment
treaty (BIT) that Portugal and Mauritius signed in 1997. It gives
sweeping powers to investors from both states when they invest

in the other country, including the peculiar privilege to directly sue
the country outside of its domestic courts, and to choose half of the
tribunal members - the three private lawyers who decide the case.



A roundtrip to Mauritius: was the
case planned from the start?

There are other striking details about this case.

Notably, the hedge funds acquired their loans
in Banco Espirito Santo - for an unknown sum,
from banking giant Goldman Sachs — very
late. They purchased them in July 2014 (Silver
Point Capital) and October 2014 (Elliott) — at
the height of the bank’s crisis, or in the second
case even after the authorities had announced
its resolution in August 2014. Experienced
investors like the two hedge funds must have
known that these loans were at a particularly
high risk of not being repaid. The funds’
subsidiaries in Mauritius got involved even
later, when the loans were transferred to them
by their parent groups in 2016.%

The subsidiaries also appear to be little
more than shell companies, with no real
economic activity or effective management
in Mauritius. They are “mere paper fagades
or mailbox companies for foreign entities to
conduct their own business,” the Portuguese
government claims.** According to the
Mauritian subsidiaries themselves they “do
not employ individuals and/or independent
contractors for their day-to-day operational
activities”®

This could mean that, as per the business
model of vulture funds, Elliott and Silver
Point Capital acquired the Banco Espirito
Santo loans with the express intention of later
profiting from lawsuits seeking high amounts
in compensation. In the hope of getting
access to the corporate-friendly private ISDS
justice system, they then redistributed the
loan to mailbox companies in Mauritius, with
which Portugal has signed an investment
treaty. Such a detour was required, as there is
no such treaty enabling VIP courts between
the US and Portugal.
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The Claimants committed
an abuse of process by
initiating a corporate
restructuring with the

aim of benefiting from
BIT protection at a time
when the dispute already
existed or was reasonably
foreseeable.
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Corporate bias in ISDS tribunals

It is common for investors and their lawyers
to engage in what is euphemistically called
“investment treaty planning” or “investment
(re-)structuring” This involves companies
structuring their investments through a
vehicle in a third country so that they can
benefit from investment treaty protections.

A 2020 study shows that this trick is
considered acceptable and legal by nearly
two thirds (64 per cent) of ISDS tribunals who
have looked into the issue, often relying on
the treaties’ open-ended definitions of terms
like “investor” or “investment”.”

Nevertheless, the Portuguese government
has asked the tribunal to reject the case as
abusive. The tribunal has agreed to look into
the issue, and a hearing took place in January

2025.18 At the time of writing (July 2025), no
further timeline or update on proceedings was
available, and hardly anything else was known
about the lawsuit. All written submissions by
the Portuguese government and the claimant
investors have been kept secret.

However, if the arbitrators bar the case

from moving forward, they won’t earn the
handsome fees that they would make if the
proceedings continue. In a one-sided system
where only investors can sue and rulings don’t
come from independent judges with a fixed
salary, but from for-profit arbitrators who are
paid by the case, there are strong incentives
to decide in favour of the claimant investors.
Siding with them will bring more lawsuits, fees
and prestige in the future, regardless of the
costs to citizens and the public purse.
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THE LAND-GRABBER
THAT SEIZED A
TANZANIAN PLANE

ECODEVELOPMEN I'VS TANZANIA

A land-grabbing Swedish investor
sued Tanzania when the land title

for a sugar plantation that never got
off the ground was cancelled by the
government. The company won a
payout more than three times higher
than its original investment, making

a profit at the expense of Tanzanian
taxpayers. Even though the Tanzanian
government had passed laws against
ISDS, they found they were still
trapped in the system. The tribunal
process went ahead without their
participation, and the government was
ultimately held to ransom through the
seizure of a state asset (a plane) by
the investor.




Swedish biofuels company
seeks empty land

he dispute in this case involves a land grab in Tanzania —

and neither the company nor the government comes out

looking good. There is a long and complicated history of

land struggles in this part of Tanzania,' but in short the

case involved an attempt to set up a sugar plantation on
land people were already living on and farming.

EcoDevelopment is an offshoot of the Swedish biofuels company
Sekab. The company approached the Tanzanian government seeking
land, and the government offered 20 thousand hectares near
Bagamoyo on the east coast of Tanzania. The land had previously
been a state-run cattle ranch until the mid-1990s, and from the
government’s perspective it had been disused since then.

The company commissioned an impact assessment, but then watered
down the findings, toning down concerns about water scarcity and
whether local people would receive a good income working for the
plantation.? The project secured approval from the government

and went ahead. Funding was to come mainly from international
development organisations.®

However the land was not actually empty or unused. It was home to
many people and already in use by small-scale farmers and cattle
herders. According to the project’s own numbers the first phase of the
project would have meant 300 people lost their homes, while another
1,000 lost land — although as many as 3,000 people may have actually
been impacted.*

66

The land is my home; it
means everything to me.
This is where we live, this

is where | gave birth to my
children, this is where |
plant my crops and keep my
animals - for all these years,
it has been my family’s

livelihood. Itis all | have.

ANZA RAMADHANI
LOCAL FARMER®



Squatters or local farmers?

The Tanzanian government considered the people squatters, ignoring
the long history of land struggles and displacement in the area.®

The involvement of international development funders required the
project to follow more stringent guidelines, and EcoDevelopment
offered compensation. But there were no consultations with the local
community to get their consent to the sugar plantation in the first
place. People were not given the right to say no to the project.’

66

The choice to stay or leave our land was not
there: it was only to leave. We have been
given no option on how the land is to be
used. | have already invested in that area
and now | am expected to move.

SEFU MKOMENI
LOCAL FARMER®

EcoDevelopment made promises of jobs, although they did not
materialise. Many of the proposed jobs were as ‘outgrowers’. To
secure these positions local farmers were expected to form their
own companies and take out loans of at least $16,000 per person - a
highly implausible scenario given that this amounted to 30 times the
minimum agricultural salary in Tanzania.®

Protests, campaigns, legal challenges and international criticism of
the plan ensued. In 2015 one of the main funders withdrew support,°
and over time the project stalled and never got off the ground. In 2016,
the Tanzanian government revoked the land title, citing the potential
impacts on water sources for wildlife in the neighbouring national
park."* Sadly, this was not a happy ending for the local community. The
Tanzanian government then handed the land — only half, but the most
fertile half — to another company. In 2018 evictions were carried out by
the government.??
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Turning sour: socialising the risk
and privatising the profit

EcoDevelopment sued the Tanzanian
government in 2017, using the Sweden-
Tanzania Bilateral Investment Treaty. As is
common, the case is secretive. The only
document published about it is highly
redacted, with a whole section on the facts
of the case blacked out, so it is hard to know
the exact arguments that were made by
EcoDevelopment.

However it is apparent that Tanzania

argued that contract documents between
the government and the company set out
procedures for resolving disputes that
should have been followed, rather than
EcoDevelopment initiating an ISDS case. The
ISDS tribunal dismissed this as irrelevant,®
declaring that such agreements do not
prevent a company from choosing to leapfrog
the contract and instead bringing an ISDS
case at any point. The tribunal also ruled out
any need to consider Tanzanian land law.

Tanzania lost the case, and EcoDevelopment
was awarded $165 million in compensation.
This is more than three times the amount
EcoDevelopment say they invested — $52

million.’* One of the reasons that corporations
prefer to use ISDS is that the payouts can

be much higher, and include an estimate for
anticipated future profits. In this instance, this
was a project that had not managed to get off
the ground after a decade, and was mired in
controversy, with funders pulling out. So any
future profits were both highly questionable
and hypothetical. Yet the tribunal awarded
Eco Development over $100 million more than
their original investment.

Even to have got their money back is
controversial. One of the quid pro quos of
entrepreneurship is supposed to be that if
the endeavour has high returns, the investor
deserves them because they bore the
financial risk of the project failing. The sugar
plantation was always a high-risk project,
and EcoDevelopment knew this — not least
from the initial impact assessment, which
they themselves watered down. But ISDS has
become a mechanism to make investments
risk-free and guarantee profits — socialising
the risk and privatising the profit. In this case
the European investor shifted the risk onto the
Tanzanian taxpayer.



Tanzania tries to resist ISDS,
with little success

Why do governments not just reject the

ISDS system, refuse to accept its authority
and ignore it? Some do and some try to, but
there are many pressures that keep countries
locked into this unfair system — both external
geopolitical and financial pressures, and

the internal ones built into the ISDS regime.
This case is a good example of the pressures
within the system.

At the time that EcoDevelopment brought its
case in 2017, the Tanzanian government had
just taken a strong stand against ISDS. The
then president, John Magafuli, was asserting
the country’s right to control its own natural
resources, and introduced legislation in this
regard the same year. Tanzania had previously
lost two ISDS cases, and the new laws
included provisions against ISDS, requiring
that disputes be settled under Tanzanian

law or arbitration based in Tanzania. The
government also cancelled Tanzania’s BIT with
the Netherlands.

Tanzania tried to refuse to engage with the
EcoDevelopment case, but this turned out
not to be so easy in practice.”®* The case was
hosted by the International Centre for the
Settlement of International Disputes (ICSID),
one of the main organisations that provide
administrative and logistical support for ISDS
tribunals. When an ISDS tribunal is formed,

usually each side appoints an arbitrator and
they jointly agree on a third. Tanzania did not
engage with this, so EcoDevelopment asked
ICSID to step in, and ICSID simply appointed
an arbitrator for Tanzania and the joint
arbitrator.

The tribunal then began work, and proposed
dates for initial sessions. Tanzania did not
engage, so the tribunal went ahead with the
sessions without them. At this point Tanzania
started to engage with the process.

ISDS tribunals do not run for free. The whole
process is extremely expensive, and one
element of the cost is that the arbitrators
and the backroom administration have to be
paid for. ICSID asked for an initial advance of
$150,000; Tanzania did not pay.

When Tanzania started engaging with

the tribunal, the government sought

to put forward a counter-claim against
EcoDevelopment. But the tribunal said they
would only hear the counter-claim if Tanzania
paid a further $200,000 advance. Without
this, the tribunal would hear the arguments

of EcoDevelopment’s claim, but would not
make time to hear Tanzania’s side of the story.”
And this is exactly what happened, because
Tanzania was not able to pay. It is very much a
pay-to-play setup.



Enforcing ISDS: EcoDevelopment
seizes Tanzanian plane

This explains why countries end up engaging
with ISDS processes. But why do countries
pay the money awarded to the company if
they lose?

Most countries around the world are party to
one (or both) of two treaties governing the
enforcement of international arbitration, the
New York Convention and the Washington
Convention.’ These set out that countries
agree to accept the decisions of international
arbitration tribunals, including ISDS tribunals,
and that those decisions can be enforced
within their jurisdiction — by their national
courts.

Enforcement usually includes seizing assets.
The money awarded by an ISDS tribunal

is now considered a debt that the country
owes the company, and theoretically their
assets could be sold in payment of the debt.
However more often this is used as leverage
to persuade the country to come to the table
and settle.

When the ISDS tribunal in this case decided
in favour of EcoDevelopment and awarded

it $165million, Tanzania sought to have the
finding annulled. However at the same time,
EcoDevelopment went to the Dutch courts
and secured permission to enforce the award.
In June 2022, the next day after Tanzania
applied for annulment, EcoDevelopment
seized a plane from the state-owned Air
Tanzania fleet that was grounded for repairs in
Maastricht.*®

Nothing has been published about what
happened next. The plane was held for a year.
In May 2023 the annulment procedures were
discontinued. In July the plane was released.?
Presumably Tanzania settled, paying
EcoDevelopment some or all the money the
tribunal had awarded.

The ISDS system is sticky: easy to sign up

for, hard to extract yourself from. The current
Tanzanian government remains concerned
about ISDS, and has cancelled one further
BIT — with Canada. But other BITs are still in
force.” Greater awareness and pressure is
needed to renew the political will to get rid of
them — in Tanzania and the other countries
which are partners in the treaties.
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GAMBLING ON
A SPECULATIVE
URANIUM MINE

BERKELEY.VS SPAIN

For more than a decade, residents
have fought against a uranium mining
project in Northwestern Spain, which
threatened their pastureland and
would have left behind a trail of
radioactive waste. They appealed

to Spanish courts and succeeded in
stopping the mine. Now its owner,
Australian company Berkeley, is suing
Spain under the Energy Charter Treaty.
The company is seeking compensation
of up to $S1 billion - ten times its
estimated investment in the project.

~ Itappears possible that the mine

¥ was never more than a paper tiger to
extract cash from financial markets.

ESC UERNAVACAS
f Clu \eYe



etween the ancient town of Salamanca and the Spanish-

Portuguese border lies the picturesque Campo Charro

region. Holm oak meadows are the typical landscape,

with livestock grazing a key income source in the area.

“It's my life,” says Angel Abarca, a cattle farmer from the
region. But he is worried that he could lose his livelihood due to a
proposed uranium mining project. “All of this would be worthless - the
land, the cows. Because who wants to buy meat that’s radioactively
contaminated?” he asks.!

Angel is part of Stop Uranio, a citizen’s initiative, which has fought
against the mining project since 2013.2 Berkeley is an Australian
company which calls itself a mining firm, but has never actually mined
anything. The company proposes to develop three different uranium
deposits in the region, using open-pit mines and chemicals to extract
the metal.’ Berkeley planned to dump the project’s radioactive waste
in large holes close to a nature reserve, drinking water extraction sites
and a Roman era thermal spa.

An open-pit uranium mine
is brutal. You’re dealing
with radioactive materials.
All the dust released is
distributed throughout
the environment... It would
contaminate the Yeltes
River, and the Yeltes River
flows into the Duero... The
entire Duero riverbank
would be contaminated by
the mine.

FRANCISCO CASTEJON

FUSION RESEARCHER AT CIEMAT INSTITUTE,
IN 2018*



No alamina,sia
lavida

Stop Uranio teamed up with other Spanish
environmental and anti-nuclear groups

to build resistance. They held hundreds of
meetings with politicians, and countless
rallies against the project. They commissioned
studies, filed petitions and went to court,
challenging permits granted to Berkeley. The
slogan “No a la mina, si a la vida” (“No to the
mine, yes to life”) could be seen on many
walls.

“Itis a very long fight, a David vs. Goliath
fight,” Jorge Rodriguez told German media in
2018. Back then, he was the major of Villavieja
de Yeltes, a town close to one of the proposed
mines.® In 2018, 40 municipalities from the
Salamanca province signed a manifesto
against the planned project.®

66

The Berkeley case could
result in two possible
scenarios of interest

to those with mining
investments in Spain:

1. The resumption of the
mining project; or

2. Significant financial
compensation to Berkeley.

LAWYERS FROM SPECIALISED
ARBITRATION LAW FIRM CLYDE & CO*

Nuclear agency and High
Court stop project

The people’s resistance worked. In July 2021, Spain’s Nuclear Safety
Council recommended rejecting the uranium mining project, citing
“the low reliability and high uncertainties” in the risk assessment for
the radioactive waste storage facilities.”

In 2023, following proceedings lodged by Stop Uranio and the
Villavieja de Yeltes city council, two more licenses were annulled

by the High Court of Justice Castilla y Ledn, because they violated
environmental rules.® The verdict was confirmed on appeal in 2024,
effectively preventing the construction of key installations by Berkeley.

“We are happy to begin to see the end of the nightmare of uranium
mining in our country,” rejoiced Cristina Rois from environmental group
Ecologistas en Accion.® Stop Uranio also celebrated: “Berkeley mining
company out of Campo Charro!lljl!l.. We will defend our land tooth and
nail. Adiooooossssss”®

Berkeley’s true profit mine:
amassive ISDS claim

But that was not the end of the story. Berkely is now using a legal
backdoor to cash in on its failed project. In May 2024, it sued Spain
under the Energy Charter Treaty (ECT). The ECT gives foreign investors
in the energy sector sweeping powers to sue states over government
actions that they claim have ‘damaged’ their investments. Investors
use a parallel arbitration system built on investor-biased tribunals to
sue, and the compensation payments governments are forced to pay
can be in the billions.

Berkeley argues that the Nuclear Safety Council “acted in a
discriminatory and arbitrary manner” when reviewing the company’s
plans. Allegedly, the regulator asked for information from Berkeley
which it did not request from others for similar projects. The company
also claims that the Spanish government “was not following the
legally established procedure” when it complied with the regulator’s
recommendation and rejected Berkeley’s permit, without considering
additional information from the company.*

According to a May 2024 press release, Berkeley is demanding
approximately $1 billion in compensation.”® That figure is ten times
the estimated amount the company spent on developing the mining
project - to buy land, pay for equipment and consultants etc (~$100
million).*

Could the ISDS claim itself be Berkeley’s true cash cow?*



A speculative
project from the
beginning?

The Berkeley mining project has been
considered by some as speculative project
that relies on exaggerating its mining
prospects to inflate its stock price.® Indeed,
the valuation of Berkeley on the stock market
has already undergone at least two boom and
bust cycles.”

In 2018, an investigation by newspaper

El Salto revealed that three of Berkeley’s
former executives were responsible for the
UraMin scam in France.”® This was a story of
corruption and fraud. French state-owned
uranium company Areva bought Canadian
firm UraMin for a staggering $2.5 billion - only
to then find out that they had been massively
swindled: UraMin’s “valuable” mining assets
were actually worthless. The $2.5 billion,
however, was gone.®®

The UraMin business model - hyping a
company’s stock market value through
continuous good news and rigged feasibility
studies - might be replicated by Berkeley. The
company even used the same consultancy
firm which created manipulative calculations
for UraMin for its own feasibility studies.?°

Rather than generating profits from actual
mining, mineral resources are used as
security for speculation, generating cash by
auctioning shares. “The company creates an
image of imminent success and credibility,
when in reality its project is little more than
a paper tiger,” explains environmental group
Ecologistas en accidn, in an analysis of
speculative mining companies in Spain.? In
this world, filing billion-dollar compensation
claims against governments is just another
way to inflate stock market prices. Welcome
to ISDS, a gambler’s paradise.

Proposed Salamanca Uranium Project

Retorillo/Zona 7

Salamanca

Seville

Madrid

N
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FORCING

THROUGH ATOXIC
LITHIUM MINE
DESPITE MASS

PROTEST

RIO TINTO VS SERBIA

In Serbia’s Jadar Valley, residents
fought against a proposed lithium
mine. The mine would have driven
them off their land and caused
serious environmental harm, including
pollution of rivers and drinking-water
supplies. When they were joined by
environmental activists, academics,
and citizens, protests flared up across
the country, forcing the government to
stop the project. Transnational mining
giant Rio Tinto has threatened to

sue Serbia in a private investor-state
dispute settlement (ISDS) tribunal
under the country’s investment treaty
with the UK. The looming billion-dollar
lawsuit could have played a role in
forcing the government to bend to Rio
Tinto’s will.



2

RED CARPE

o investment in Serbia’s recent
history has sparked as much
opposition as Rio Tinto’s Jadar
lithium mining project. The
controversy started in 2020,
when the community in the Jadar Valley found
out the mine’s true size. Previously they had
been told that it would cover only a small
area.! But in reality, it was to become Europe’s
largest lithium mine.

The proposed project includes an
underground mine, a processing plant and a
landfill to dispose of the mine’s toxic waste.
The mine’s development would wipe out 22
villages and over 2,000 hectares of Serbia’s
most fertile agricultural land. Over a million
tonnes of toxic mining waste would be
dumped in the landfill every year - close to
major rivers and national water supplies.?
Today, the community says it is is already
experiencing the devastating effects of the
company’s research drilling.?
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Nothing grows where
they drilled.

NATASA

COMMUNITY MEMBER FROM GORNJE
NEDELJICE, DESCRIBES THE DAMAGE
CAUSED BY RIO TINTO’S DRILLING IN THE
JADAR VALLEY*

The local community’s concerns about the
likely impact of the project were echoed by
environmental organisations and scientific
experts. They denounced the displacement
of hundreds of families, the pollution of
farmland, rivers and drinking water sources
and the loss of biodiversity. They also
highlighted the disinformation about the
project, and striking irregularities surrounding
approval procedures for the mine.

‘We don’t
give up Jadar’

The Serbian government and its hard-right
President, Aleksandar Vucié¢, on the other
hand, were staunch supporters of the project.
It also had the backing of foreign powers like
the EU, which considers the mine strategically
important for its raw material needs.® The

bloc is hungry for lithium, a key component in
batteries for phones and electric cars, and an
essential commodity for the energy transition.

In 2021 the Serbian government proposed
laws which would have greatly facilitated land
expropriation for projects like the Jadar mine.
Hundreds of thousands took to the streets
across the country in protest.® “We don’t

give up Jadar”, “You cannot eat lithium” and
“Serbia is not for sale” read some of the many
signs at the protests. Thanks to the mass
resistance, the proposed laws were ultimately
amended.’

“I've never seen a project with this much
dissent against it,” says Bojana Novakovi¢
from the Mars sa Drine movement against
lithium mining in Serbia.? The revolt also
reflects deeper undercurrents, demonstrating
people’s discontent with ongoing corruption,
and an increasingly authoritarian regime.

The battle over the Jadar mine has become

a “battle for the soul of Serbia”, as a British
magazine wrote.®



Government
announces

project’s absolute

‘end’

In January 2022, the government bowed
to public pressure. The Prime Minister

announced that the government had annulled

the legal basis for all of the project’s permits.
This was the “absolute end” to Rio Tinto and

lithium mining in the area, the Prime Minister
said.°
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To stop Rio Tinto, people
thought we were crazy.
But somehow, we have
continued to fight.

MARIJA ALIMPIC

MEMBER OF CITIZENS GROUP ZASTITIMO
JADAR | RADEVINU (PROTECT JADAR AND
RADEVINU)!

But the government backtracked soon after,
following a controversial court ruling in
2024. It is now trying to reinstate the project,
but some key approvals for the mine are

still outstanding. The project continues to
face fierce opposition from environmental
groups and individual citizens, whose official
complaints have not yet been dealt with.?
According to a March 2025 poll, 63.5 per cent
of the Serbian population oppose the mine.®
The project is still on hold.

Rio Tinto’s secret
billion-dollar threat

Despite the backlash against its mine, Rio Tinto always seemed
confident about the project’s prospects. In spite of the project’s
annulment in 2022, the company spent over 300 million euros on the
mine up until August 2024. This was more than it had invested in Serbia
in the two previous decades.’* Why was Rio Tinto so optimistic?

Certainly, Serbia’s need for capital, the EU’s interests and support
and Vuci¢’s increasingly authoritarian rule are part of the answer. But
Rio Tinto’s billion-dollar threat against Serbia will have played an
important role, too. The government has referred to the company’s
threat on several occasions.
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Let’s say we expel Rio Tinto
tomorrow. Will you want to
provide a billion euros, which
is the amount we should pay
for what they signed?

ALEKSANDAR VUCIC

PRESIDENT OF SERBIAALLUDES TO A
POTENTIAL COMPENSATION CLAIM BY RIO
TINTO IN DECEMBER 2021

On the basis of the 2002 UK-Serbia bilateral investment treaty (BIT) Rio
Tinto sent a notice of dispute to the Serbian government.’® BITs give
sweeping powers to foreign investors, including the peculiar privilege
of being able to sue states for compensation in a private arbitration
system designed just for them. Companies regularly receive damages
to compensate them not just for the money they invested, but also for
future lost profits that they could, hypothetically, have earned.
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This international regime
tilts the balance in favour
of extractive projects by
strengthening foreign
investor rights and
facilitating alliances
between foreign investors
and national elites.

NICOLAS M. PERONNE

PROFESSOR OF ECONOMIC LAW,
UNIVERSITY OF VALPARAISO, CHILE®

‘Like flashing agun ata
tense negotiation’

It is not known when precisely Rio Tinto sent the notice, and whether
they made good on their warning. What is known, however, is that the
threat alone of investor-state dispute settlement (ISDS) is so powerful
that governments often give in to it.

“ISDS is so tilted and unpredictable, and the fines the arbitrators can
impose are so catastrophically large, that bowing to a company’s
demands, however extreme they may be, can look like the prudent
choice,” explains journalist Chris Hamby. In 2016, he revealed how
costly ISDS threats by mining companies had forced the Indonesian
government to allow damaging mines in forests, forests the
government had previously wanted to protect.”

Lawyers told Hamby that they frequently undertook “a ton of work

that involves threatened claims that never go to arbitration”. The mere
threat of an expensive claim can be enough to push governments to
give in to demands by corporations, they said. “It’s like flashing a gun
at a tense negotiation - better not to use it, but the guys across the
table know it’s there,” Hamby wrote.’® For months, Rio Tinto has pointed
such a gun at the Serbian government.

Since 2024, people who oppose Rio Tinto’s lithium mine face more
state repression than ever.?° The government seems determined to
push through the mine against all resistance. It seems likely that Rio
Tinto’s ISDS threat has played an important role in the government’s
willingness to face down its own citizens.
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HARMING A
PENSION FUND,
THEN SUINGTO
ESCAPE LIABILITY

ANDRAOUSVS THE NETHERLANDS

Businessmen diverted hundreds of
millions of dollars from a pension fund
active on Curagao and neighbouring
Caribbean islands. Courts ruled the
money should be paid back. Yet, one of
the businessmen (who was ordered by
court to pay back money) is now suing
the Netherlands in an investment
arbitration tribunal. He argues that
the depletion of the pension fund

was actually caused by actions of
Curacgao’s central bank — and so
ultimately by the Netherlands, within
which the island state is a constituent
country. Will Dutch taxpayers now

be forced to pay for the damage he
caused to the pension fund?




veryone on Curagao and neighbouring islands like Sint

Maarten knows about the debacle involving insurance

company ENNIA. Local media have called it “the theft

of the century”! ENNIA is the largest insurer in the Dutch

Caribbean, offering everything from car insurance to
pension plans. In 2006, the company was bought by US-Iranian oil
billionaire Hushang Ansary. In the years that followed, deploying
shell companies and a series of complex transactions - including for
dividends, bonuses, payments to fake staff, the purchase of other
companies, and the expensive use of private jets - he and his team
drained ENNIA of several hundred million dollars. This brought the
firm close to collapse, threatening the pensions of around 30,000
people.?

In 2018, Curagao’s Central Bank stepped in, took over ENNIA’s
administration and started to search for the money that had been
siphoned away. By 2023, two Curagao courts had found Ansary and
others liable for improper use of ENNIA money, ordering them to pay
compensation.* But so far not a single guilder has been paid back.
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If ENNIA goes down, we go
down... It is everything to us.
AWOMAN FROM CURACAO, WHO RELIES ON

AN ENNIA PENSION, ALONG WITH
HER HUSBAND?



Pension fund bailout at
taxpayers’ expense

Instead, a very significant amount of public money has been
committed to rescue ENNIA and secure people’s pensions. For the next
30 years, Curacao will pump 30 million guilders (around $16.7 million or
12 per cent of its 2025 education budget) into the company every year.
Sint Maarten will pay an additional 2.3 million guilders (around $1.3
million or 6 per cent of its 2025 social security budget) per year.®

This use of taxpayer money to bailout ENNIA has been heavily
criticised. A third of the island’s population live below the poverty line,®
and there is a dire need for investment in healthcare and education.
Curagao politicians have pointed out that “the growing debt makes
that more difficult.”” Neither current nor future generations on these
islands should have to pay for the mismanagement at ENNIA.®

ISDS counter-attack

from businessman ordered
by Curacao courts to pay
back money

But the ENNIA businessmen who were found by the courts of Curagao
to have acted unlawfully are determined to fight the rulings against
them by all possible means. One of them is Abdallah Andraous,
ENNIA’s former director. In November 2021, he was found by a court of
first instance in a civil case filed by ENNIA to have unlawfully extracted
over $132 million from the company.? In September 2023, the Curacao
Court of Appeal upheld the verdict.’° The final decision on the damages
Andraous will have to pay to ENNIA is expected in late 2025.

Yet, in February 2023, Andraous went on the legal counterattack. He
sued the Netherlands in an investor-state dispute settlement (ISDS)
tribunal, claiming “at least” $132,850,633.44 in compensation -the
same amount he has been ordered to repay. Andraous, who held
Lebanese-Dutch citizenship when he filed the claim, is suing via the
2002 Lebanon-Netherlands investment treaty. He argues that he was
not just a director, but also a shareholder — and therefore an investor
— in ENNIA. He complains that his investment was “destroyed” by
Curagao’s Central Bank, which eroded the value of the company until
it was “a worthless shell”. His full argument is set out in the ‘Notice of
Arbitration’ filed on his behalf, dated 7 February 2023, which can be
accessed using the link in the footnote.*

FrE =5
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Abdallah Andraous, a
former ENNIA-director, has
joined the fight with what
feels like a frivolous attempt
to get away from repaying
ENNIA... $132.5 million... in
damages.

HILBERT HAAR
DUTCH JOURNALIST*



Protection fora
non-existent investment?

Several eyebrow-raising details are a feature of this arbitration. Firstly,
Andraous hasn’t lived in Lebanon for forty years. In its defence against
the complaint, the Dutch government claims that Andraous lived

in Sint Maarten during the mismanagement at ENNIA, and always
presented himself as a Dutch citizen (while also holding Lebanese
nationality).”?

There are also serious doubts about Andraous’ investment. He claims
to own one per cent of shares in Parman International - the company
which owns ENNIA. Yet, during proceedings the Dutch government
has presented evidence that he sold these shares long ago, arguing
that “Andraous does not have a protected investment” under the BIT”
(bilateral investment treaty).*

Ultimately, three private lawyers — the arbitrators — will interpret the
BIT’s vague terms and accept the case or not. Unlike judges, these
for-profit arbitrators do not have a flat salary, but are paid (lucratively)
per case. In a one-sided system where only investors can bring claims,
this creates a strong financial incentive to side with them - because
investor-friendly rulings pave the way for more ISDS claims and more
income in the future.
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Bilateral investment treaties concluded by
the... Netherlands adopt this broad asset-
based definition, protecting investments
irrespective of whether they are significant,
lasting, contribute to the host State’s
economic development, or even made in
accordance with the host State’s law.

IN THE NOTICE OF ARBITRATION

Andraous claims that Dutch BITs contain a broad definition of
‘investment’.’® Such definition allows claims even in circumstances where
there has been no real investment.




ISDS helps executives to
evade responsibility

In Curagao and neighbouring islands, people
are apprehensive about the arbitration,
watching carefully as it proceeds. “Why this
treaty between the Netherlands and Lebanon
is relevant remains unclear,” a journalist wrote
when the ISDS claim became known. He
argued that, while Andraous and the other
persons who were found to be liable in the
civil case before the courts of Curacao have
a right to defend themselves, “there comes

a time when you have to take responsibility
for your actions.”® Yet Andraous appears

to have started the ISDS case to evade his
responsibility.

Will the ISDS tribunal enable this, by ruling

in his favour? “If it does, the most immediate
impact would be that Mr Andraous could then
force Dutch taxpayers to pay for the damage
he caused to ENNIA,” warns Timo Zandstra,
legal researcher at the European University
Institute.” This wouldn’t be the first time
someone who was ordered by a court to pay
back money used arbitration proceedings to
avoid this.

Investigation shows ISDS may be
used to escape legal consequences

In 2016, a media investigation found over

35 cases globally where the company or
executive suing via ISDS was accused of
criminal activity — including bribery, money
laundering, war profiteering, and fraud. In at
least eight of the cases the claim brought
about the desired result for the accused
wrongdoers, resulting in a multimillion-dollar

award, an investigation ceasing, and the
dropping of criminal charges. “You have a lot
of scuzzy sort-of thieves for whom this is a
way to hit the jackpot,” a lawyer who handles
ISDS cases observed.’® Welcome to the

world of ISDS, which helps companies and
executives escape legal consequences for
their actions, and sometimes get a payout too.
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THE INVESTMENT
FUND SUING OVER
ROAD BLOCKS AND
TOLL PROFITS

INFRARED VS COLOMBIA

The international investor behind

a public-private partnership road
building project in Colombia is suing
the government in a highly secretive
case. InfraRed lacks an environmental
permit for one piece of road and

land titles for another. The company
is impatient with national court
processes that are likely to require it
to spend more on environmentally
sensitive design. It is also complaining
about government caps on toll price
increases. The threat of the ISDS

case may have contributed to the
government’s decision allowing the
company to charge more.




The public-private route to the sea

he Ruta al Mar venture is a road
building project in the north of
Colombia. It covers around 500
km of road running from the
mountains to the Caribbean sea,
crossing traditional cattle ranching territory
amid lowland wetlands.! The project mainly
involves upgrading and maintaining existing
roads. It is one of 29 projects in a country-
wide programme,? launched in 2013, to
develop Colombia’s public road infrastructure.

The programme uses a public-private
partnership (PPP) approach, and therefore
these are all toll roads. The projects are
tendered out to the private sector to build

and operate, in exchange for government
payments and the income from tolls. Although
long criticised as expensive, high risk and
benefiting private over public interests, the

PPP approach has been actively promoted
by the World Bank, which supported the
Colombian programme with funding and
technical assistance.® Significant amounts of
the funding for the overall programme came
from development finance institutions — this
money went to private corporations.

The company that successfully bid for the
Ruta al Mar project was a specifically formed
venture called Concesion Ruta al Mar or
Corumar. The company has the contract for 34
years. Corumar is half-owned by a Colombian
construction company, Construcciones El
Céndor SA, and half by an international asset
management investment company that
specialises in PPP projects, InfraRed Capital
Partners, which is headquartered in London.®
The funding was underwritten by global
investment bank Goldman Sachs.®
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Suing in secret, seeking
payouts and leverage

After ten years of construction, the Ruta al Mar road-building is not
quite complete. In January 2024, InfraRed brought an ISDS case
against the Colombian government. It is using subsidiaries to bring
the case using both the Colombia-Spain and Colombia-UK bilateral
investment treaties.

InfraRed is no stranger to ISDS. It previously won a case against Spain
over solar energy feed-in tariff subsidies.” It has also sued Colombia
before, using the same ISDS mechanism, but one that was written
directly into a contract, rather than an international treaty.

ISDS cases are often very secretive. This one is at the early stages
and no formal information has been published. Corporations can
often want different things from ISDS cases. Sometimes they want
to pursue the case to the bitter end in search of the payout. Other
times, however, bringing the case is a threat intended to provide the
corporation with leverage to change an official policy or decision.

An interview with the manager of Corumar reveals two main concerns.®
One relates to environmental and social issues which are delaying
construction, and it is likely that InfraRed wants a payout for this.
However, the other bone of contention is government policy on tolls,
which could be more to do with leverage — and here the company may
have already got what they wanted simply by filing the case.



Taking a toll

Road tolls are controversial. The dominance of the PPP approach to
public infrastructure in Colombia in recent decades means there are
tolls all across the road network, and there is much public opposition
to them.® This echoes other countries in the region such as Honduras,
where an ISDS case has been brought as a result of public protests
against tolls.

Tolls in Colombia are regulated so that annual increases do not exceed
inflation. However during the 2022 cost of living crisis, inflation rose

to 13%. Tolls would have gone up by this amount in 2023 - a huge rise
for people already struggling with massive increases in the prices of
food, energy and other necessities. In response the new Colombian
government issued Decree 050, which froze toll prices for the year.*

The decree provided for the tolls to be levelled back up subsequently,
and this has been done over 2024-5. The temporary cost of living price
cap nonetheless alarmed corporate interests and Decree 050 was one
of the issues mentioned by Corumar’s manager in connection to the
ISDS case. Protests against the tolls continue, including on the Ruta al
Mar roads, where transport workers unions are blockading tollbooths,
calling for a 50% reduction.??

Corumar also has a very specific complaint on tolls: one of its booths
has been closed. The Caimanera tollbooth was strategically located

on a road between two neighbouring tourist beach resorts on the
Caribbean coast, Covefias and Tolu.”* As well as being a charge on local
people, the tollbooth discouraged tourists from moving between the
two resorts, hurting the local economy. After years of complaints and
protests, in 2022 the government agreed to withdraw this tollbooth.
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We don’t want toll booths because they
harm us. We already had a disastrous
experience.

LOCAL RESIDENT FROM TOLU*

After the company brought the ISDS case, however, the government
agreed that Corumar can charge an additional 2% toll across the rest
of its tollbooths for the next 12 years to make up for the closure of
Caimanera.® Is this an indication that the ISDS case gave the company
successful leverage behind the scenes to prioritise its profits over the
interests of local communities?

The project is underwritten by Goldman Sachs, for whom the income
from one tollbooth is a drop in the ocean. But rather than absorbing
the closure, InfraRed is now going to squeeze even more profit out of
locals, charging them more for over a decade.



Bump in the road

Issues with environmental rules and land rights have delayed the
completion of construction in two places on the Ruta al Mar.

Bypassing environmental concerns

Plans for a bypass around the town of Lorica are stalled. The bypass
would cut across the edge of a protected wetland area, and the
company does not have an environmental permit.

Multiple social and environmental tensions are in play here. The
wetland has already lost half of its water over the last 50 years.*®
Officially there should now be stronger environmental protection
for the wetland biodiversity, but this is resisted by big landowners,
sometimes violently.” To add to the complexity, there is also local
pressure for the bypass to be built because the main road currently
runs through the middle of town, and there are concerns about road
accidents.®®

National court processes are already underway to resolve the situation,
and the courts have ordered that plans be drawn up to build the
bypass with minimal environmental damage.® But this would cost
more. Amidst all this, InfraRed has started to sue Colombia using ISDS
in an apparent attempt to circumvent Colombia’s courts and avoid
spending more on environmentally sensitive construction.

Less than the cost of a coffee

Plans to widen the existing road through the town of San Pelayo are
also on hold, due to land titling issues.

An alliance of campesinos (smallholder farmers), Zenu indigenous
people and Afro-descendants are refusing to accept the
compensation offered for their land, and have been blockading the
road in protest.?’ They say they have been offered less than the price
of a posh coffee for their land, when neighbours have been given 50
times more.? The protestors claim the company is taking advantage of
unfairness in the treatment of land titles.??

Land rights were a significant underlying concern in the decades-
long civil war in Colombia. In the area around San Pelayo, the groups
protesting have been repeatedly dispossessed.?® Land reform was a
key issue in the most recent elections.?

These situations are reminiscent of InfraRed’s other ISDS case, which
it brought using a private contract with the Colombian government.
This case related to another road project, where the discovery of water
sources along the route triggered environmental protections. InfraRed
won a huge payout of $300 million.? It may be looking for a similarly
large payout here.
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It is something that should
never have happened when
the treaty with Europe was
signed: allowing them to
pursue any dispute between
the State and European
private companies not
through national courts but
through the international
tribunals of ICSID and the
World Bank.

GUSTAVO PETRO
COLOMBIAN PRESIDENT 2¢

ISDS as sledgehammer

It is totally inappropriate to address complex
local issues like these - with long histories

and wider political implications - through
international level arbitration. ISDS tribunals
are designed only to assess whether investors’
interests have been damaged, and do not
consider the wider context and public interest.
Local communities and environmental factors
are excluded from the process and will not be
heard. In this context ISDS is a sledgehammer
being deployed to crack a nut - using brute
force to avoid having to comply with national
rulings or adapt to local circumstances.



ISDS onslaught: can Colombia
free itself from the lion’s den?

Colombia has been hit by an onslaught of
ISDS cases in the last decade. Since 2016,
companies have taken 25 cases,? including:

Eco Oro, a mining firm sued over

the introduction of environmental
protections for high altitude wetlands.
The company won, despite clauses

in Colombia Canada BIT supposedly
providing exceptions for government
measures to protect the environment.
But in the end it did not receive any
money from Colombia.

Glencore, a mining giant which is suing
over a Colombian constitutional court
ruling that an opencast mine, Cerrejon,
must not divert the course of a river
sacred to local indigenous communities.
This is one of four ISDS cases Glencore
has initiated against Colombia.

Telefdnica, which sued in a dispute over
mobile phone licences.

In 2024 Telefénica won their case, and the
Colombian government was required to pay a
massive $380 million. This prompted president
Gustavo Petro to speak out, saying ISDS puts
the country “in the lion’s den”. He announced
that treaties with the US and EU would

be renegotiated.”® The government is also
reviewing treaties with the UK and Switzerland.

But the outcome of the first renegotiation

(of the US treaty), is not encouraging. The
changes have been watered down to just a
few reinterpretations of the fine print, rather
than actually removing ISDS clauses.? Yet the
experience of the Eco Oro case shows that
ISDS tribunals are unlikely to pay heed to such
interpretations.

If the Colombian people are to be freed from
ISDS, then public pressure is needed, both

on the Colombian government and on the
governments in the EU, UK, Switzerland, US,
Canada and elsewhere which are the partners
in the treaties.
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